C-402/07 and C-432/07 Sturgeon v Condor Flugdienst GmbH and Bock
and Lepuschitz v Air France, judgment of 19 November 2009

The Court rules that air carriers are obliged to compensate their
customers in the event of significant delay in flights.

Regulation (EC) No 261/2004 establishing common rules on compensation and
assistance to passengers in the event of denied boarding and of cancellation of flight
provided in particular for the obligation for air carriers to compensate passengers, on a
lump-sum basis, in the event of cancellation of a flight followed by arrival at destination
by a replacement flight with a delay of more than three hours. Air carriers can escape this
obligation only by relying on the existence of “extraordinary circumstances”. However,
Regulation (EC) No 261/2004 does not provide explicitly for the same obligation to
compensate in the case of the flight merely being delayed.

The origin of these two joined cases is the action by passengers against their air carriers
on the grounds of substantial delays in their flights (25 hours in one case and nearly 22
hours in the other). The courts before which these actions have been brought referred the
question to the Court of Justice in particular of whether very long flight delays can be
assimilated to flight cancellations giving rise to lump-sum compensation for passengers.

The Court firstly specifies that a delayed flight cannot be considered to have been
cancelled, irrespective of the length of this delay, when, apart from the scheduled
departure time, all the other elements of the flight, including the itinerary, remain
unchanged.

Nevertheless, the Court recognises the same right to the same compensation for
passengers of flights delayed by more than three hours as that explicitly provided for
passengers of cancelled flights. On the one hand, the Court bases this conclusion on the
recitals of the Regulation, in which indicating that the Regulation seeks to ensure a high
level of protection for passengers regardless of whether they are denied boarding or
whether their flight is cancelled or delayed. On the other hand, the Court interprets the
relevant provisions of the Regulation in the light of the general principle of equal
treatment. According to the Court, the situation of passengers who have reached their
destination with a delay of more than three hours as a result of a cancellation or a mere
delay of their flight is comparable from the point of view of damage suffered.
Consequently, both categories of passengers must be able to benefit from an equivalent
right to compensation.

Finally, the Court recalls that, although air carriers can be exempt from their obligation to
compensate their customers in the event of “extraordinary circumstances”, a technical
problem in an aircraft is not covered by that concept unless that problem stems from
events which are not inherent in the normal exercise of the activity of the air carrier
concerned and are beyond its actual control.



CnpaBu C-402/07 i C-432/07: Ctopa)xeH npoTn KomnaHii “Condor
Flugdienst GmbH” Ta Bok i JlenywiT3 npoTu komnadii "Air France”,
piwieHHA Big 19 nnctonaga 2009 poky.

Cyn nocTaHOBMB, WO aBianepeBi3HMKN 3000B’A3aHi HagaTn
KOMMEHcaLilo y 3B’A3KYy 31 3Ha4YHOI0 3aTPUMKOIO PENCiB.

PernameHT (EC) N2261/2004, skum BCTaHOBNEHO 3arasibHi npaBuia Wono KoMneHcadii i
[OMOMOru nacaxupam y pasi BigMOBM B NocagLi i ckacyBaHHSA pency, nepenbdavae,
30Kpema 3060B’13aHHS aBianepeBi3HMKIB OO0 BUNMATN KOMMNEHcaLii nacaxupam, Ha
yMOBax OHOPAa30BOi BUNNATW, Y BUNaAKy CKacyBaHHS percy 3 noganswnm npnubyTTam B
NYHKT MPU3HAYEHHS iHWKM PENCOM 3 3aTPUMKOHO Bifnblue TPbOX rogviH. ABianepeBi3HNKN
MOXYTb YHMKATW LLbOro 3060B’A3aHHS TiNIbKU Y 3B’S3KY 3 HasiBHICTIO “Hag3BmnYanHmnX
ob6cTaBuH”. TuM He MmeHww, PernameHT (EC) N2261/2004 npsamo He nepenbdadae Toro x
3060B’s3aHHS LWOOO0 KOMMEHcaLi B pasi nmwe 3aTpuUMKn pency.

Moxop>keHHs unx aBox o6’egHaHNX cnpas — Le Aii nacaxkupis NpoTU CBOIX
aBianepeBi3HMKIB BHACNIOOK ICTOTHUX 3aTPUMOK penciB (25 rognH B ogHOMY BUNAOKY i
Mamxe 22 roguHn B iHwWomy). Cyamn, 0o SKUX HagiAWAn Ui No30BW, Hagicnanu nuTaHHS
€sponencbkomy Cyny, 30Kpema, LWoAo TOro Yn MOXYTb Oy>Ke TpuBani 3aTpUMKK pency
O6yTn NPUPIBHSHI 0O CKAacyBaHHS peWncis, WO Aae NigcTaBy AJ1s OAHOPAa30BOi KOMMeHcaLii
nacaxwvpam.

Cypn cnouatky BKasye, Lo 3aTpUMKa percy He BBaXXAETbCS CKaCyBaHHAM, HE3anexXHo
Bif, TPMBAOCTI 3aTPUMKWU, Y BUNaOKy KON, KpiM 3anjiaHoBaHOro Yacy BUIbOTY, BCi iHLUI
efleMeHTU pency, BKYaoy MapLipyT, 3anmwaroTbCa HE3MIHHUMN.

Tum He meHwe, Cypn BU3HAE NpaBo Ha TaKy XX KOMMeHcaLio Ansa nacaXXmnpis pencis,
3aTtpuMaHmnx BGinbl HiXK Ha TPW rOANHK, SIK | Taky, WO NpsiMo nepenbaveHa ansg
nacaxupis ckacoBaHunx pencis. 3 ogHoro 60Ky, uen BucHoBok Cyay 3acHOBaHO Ha
heknapaTtuBHin YacTuHi PernameHTy, B SIKOMY 3aKOHOO4ABYMIN OpraH NoB’sa3ye NUTaHHSA
NpO KOMMEHCAL,0 3 TPUBAIO 3aTPNMKO0, BKa3yHun Npu LLbOMY, LLO NONOXEHHS
PernameHTy cnpsimoBaHi Ha 3a6e3ne4YeHHs 3axX1UCTy NacaXkmpis, HE3ANEXHO Big, TOro,
6yno iM BigMOBNEHO Y nocagui abo iX penc CKaCoBYETLCS YN 3aTPUMYETLCSH. 3 iHLWOrO
6oky, Cyqn TnymMaunTb BignoBigHi NONOXEHHS PernameHTy no BigHOLLEHHIO 00 3arasibHOro
NPUHLMNY piBHOro ctaeneHHs. Ha gymky Cyay, cuTyauis nacaxupis, SKi 4ocarnm
KiHLLEBOro NpuU3HayYeHHsi NONbOTY i3 3aTPUMKOIO BinbLL HIXXK HA TPW FOANHW B pe3ynbTaTi
ckacyBaHHS abo 3aTpUMKM NONbOTY, NoAibHa 3 TOYKM 30py NOHECEHMX 36UTKIB. OTXe,
obnpgi kaTeropii nacaxmnpis NOBUHHI MaTV MOXXJINBICTb KOPUCTYBATUCA EKBIBANIEHTHUM
npaBoOM Ha KOMMeHcaL,ito.

HapewrTi, Cyq Haragye, Lo, Xo4a aBianepeBi3HNKN MOXYTb 6yTI 3BifIbHEHI Bif, CBOIX
3060B’A3aHb LWOA0 HagaHHSA KOMMEHcaLii CBOIM nacaxkmpam y pasi “Hag3BnyanHmnx
ob6cTaBuH”, TEXHIYHI NpobneMu niTaka He NignagaroTb Nig Take BU3HAYEHHS!, SKLLO TiNIbKN
Ui NpobnemMu He € HacnigKoM Nogain, ki He BNacTUBi HOPMasrlbHOMY 3L4IMICHEHHIO

DiANbHOCTI NEPEBI3HMKA | 3HAXOOATbCS 3a MeXXaMu Noro akTUYHOro KOHTPOSIO.



