MIKHAPOJTHI 3ACOBM 3AXHWCTY THO3EMHUMX IHBECTHUIIIA

Y nmaHiii cTarTi MigHIMAETbCS TeMa MIKHApPOAHHX 3ac00iB 3aXHCTy 1HO3EMHHX
iHBecTulii. JochimxkeHo podoty MixkHapoIHUX apOITpaKHUX CY/IB, IO MAaIOTh KOMIETEHIIIIO
pO3MIIAIATH Cymnepedk y cdepi iHO3EeMHUX 1HBECTHUIIN Ta MPHUHIMIIM CBITOBOTO MiHIMAaJIbHOTO
CTaHIAPTY.
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B naHHOM cTarbe NOJHMMAETCS TeMa MEXAYHAPOIHUX CPEACTB 3aIUThl HHOCTPAHHBIX
uHBecTuuuii. HMccnenoBana paboTa MeXIyHAPOAHBIX apOUTPAKHBIX CYJIOB, HMMEIOLINX
KOMIIETEHIIMIO PAacCMaTpUBaTh CHOPHl B cdepe HHOCTPAHHBIX WHBECTHUIMHA ¥ TPUHIUIIBI
MHUPOBOTO MUHHUMAJIbHOTO CTaHAapTa.
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This article raises the topic of international means of protecting foreign investment.
The work of international arbitration courts having the competence to consider disputes in the
field of foreign investment and the principles of the world minimum standard investigated.
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AKTYaJbHICTb III€] TEMU TMOJIATAE B TOMY, 110 HA CHOTOMHIMIHINA JCHBb MPOOIEMATHKOIO B
MDKHapOIHOMY IHBECTHIIIIHOMY IpaBi € MPaBOBUI 3aXUCT 1HO3EMHHX 1HBECTHUIIIH, a 0COOIMBO B
JiepKaBax 3 MEPeXiIHOI CKOHOMIKOI Ta B JIepKaBax, 1[0 PO3BUBAKOTHCS TaK 5K, TaKi JepiKaBU
€KOHOMIYHO Ta IMOJIITHYHO HEMOCTiiHI. Pu3nk /i iHBECTOpa B TOMY 1110, TPU 3MiHAX HOTITUYHOT
Ta EKOHOMIYHOT CHUTYyaIlii BIH MOXe 1X BTPaTUTH. 3TiTHO MI>KHAPOJIHO MPABOBHX HOPM, 1HO3EMHI
iHBeCTHLIII MOXYTh OyTH HaIllOHAJI30BaHI Ta PEKBI30BaHi MOBHICTIO.

MeToro € KOMIUIEKCHHW aHai3 OCHOBHHMX 3acC00iB 3aXHCTy 1HO3EMHHUX IHBECTHUIIIH Yy
MDKHapOIHIN MPAKTHII Ta IX IPaKTUYHE 3HAYCHHS.

3aBMaHHAM € TMPOAHATI3yBaTH 3aCO0M 3aXHUCTy 1HO3EMHUX 1HBECTHINN Y MIKHApPOIHIN
NPaKTHUIII.

O0’€eKTOM € CYCITJIbHI BITHOCHHH Y c(pepi IHBECTUIIIMHOT TiSITLHOCTI.

Bucrynatoun rapantoMm, KpaiHa mMmokiajgae Ha cebe 3000B’s3aHHS Tepea iHBECTOPOM
3MIMCHIOBATH MiSIHHSA, IO CTOCYIOTBCS Horo iHBecTwiii. He3Baxkaroum Ha Te, IO MPaBOBi
rapaHTii 3aKpiIUIIOIOTHCS Ha 3aKOHOABUOMY PiBHI, KpaiHa 1HKOJIM HE MOXKE 3a0€e3MEUYUTH TTOBHE
iX momepaHHs y 3B’S3Ky 3 HECTaOLIbHICTh, Y THX JEpKaBaX, IO MOJITHYHO Ta EKOHOMIYHO
HecTaOUIbHI [2]. YkpaiHa Takoxk BKIIIOYEHA JI0 TaKUX KpaiH.

BaxxnuBum (GakTopoM MOMIMIICHHS] OXOPOHH y cdepl 3aXHCTy 1HO3EMHUX 1HBECTHIIHN €
MDKHapOIHO-TIPaBOBa  JisUIbHICTh. Ll IMISUIBHICTH  YIOCKOHANIIOE BHUPIMIEHHS MpoOieMu
JBOCTOPOHHIMH JIOTOBOpaMH IIPO 3aXHCT 1HO3EMHHUX IHBECTHUIIINA. JIBOCTOPOHHI JOTOBOpPH
BIZIrparOTh BaXKJIMBE 3HAYCHHS, BOHM TapaHTYIOTh O€3leKy iHBecTopam, SKi MaloTh
KaIliTAJIOBKJIAJICHHS B KpaiHax $Ki MOJITUYHO Ta €KOHOMIYHO HectabuibHi. Lli aBOCTOpOHHI
JIOTOBOPH ICHYIOTH JUISI 3aXHCTy BiJI HEKOMEpPLIHHUX pPHU3MKIB Ta CTBOPEHHS MPOCTHX Ta
3pO3yMIJIMX HOPM IS JAPY>KHIX CTOCYHKIB 3 KpaiHaMH, JJIs ITOAAJIBIIOT CIiBIIpalll 3 iHO3EMHUMU
1HBECTOpaMH Ta iX IHBECTHUIISIMH.

Ha TemepimmHiii 4ac, 0coOOMMBO 3HAYYIIUM 3acO00M 3aXHCTy 1HO3EMHHUX IHBECTHIIIN €
NPUHIMI CBITOBOTO MiHIMAJIBHOTO CTaHIAPTY, 110 Oepe Ha cede BiAMOBIAANBHICTD 32 MIKOY, sIKa
MOke OyTH BUKJIMKaHa BJIACHOCTI 1 1HO3eMHUM TpomajsiHaMm. CBITOBHI MiHIMaJIbHUN CTaHAApPT
BUKOPUCTOBYETBCS JUIsl HAJIATOKEHHS MPABOBOTO PEXKHUMY MDKHAPOJHUX IHBECTHIIINA Ta
iHo3eMIiB. 1le € 0coOMMBO BAXIIMBUM JJIS 3aXHUCTY TIPAB JIFOIWHU Ta iX BIACHOCTI Y CYJIOYHHCTBRI.
CeiToBHMii  MiHIMaJIbHUH  CTaHZApT  HE  YTBEpKCHWA  IOPUAWYHO B CBITOBHUX



HOPMAaTHBHO-TIPABOBUX aKTaX, HE JUBIISIYUCH HA IIe, ICHYIOTh JAEKUIbKa MPUHIHUIIB, IKi MOXYTh
OXapaKTepU3yBaTH MPABOBUI PEIKUM.

1. IuBecTop MOBMHEH IOTPUMYBAaTHCS NpaBWi, 3BUYAIB Ta 3aKOHIB KpaiHW, B sKill BiH
niepedyBae 1l IHBECTyBaHHS.

2. Hanionamnizamis nepeadayae Te, 10 KpaiHa, SKa 3TiIHO CBOTO CYBEPEHITETY Ma€ IMpaBo Ha
MPUBATU3AIII0 1HO3€MHOT BJIACHOCTI, 110 TiepeOyBae Ha ii TepuTOpii, TITEKH SIKIIO HA 1€ €
00CTaBHHH, 110 BiJINOBIJAIOTh HOPMaM MiKHAPOJHOTO MPaBa.

3. 3akoHHICTb. SIKIIO BUHMKAIOTH Oy/b-sKI MUTAHHS, K1 MOPYIIYIOThH IIpaBa 1HBECTOPIB, TO
BOHM NOBHMHHI 0a3yBaTuCsl TUIBKM 3aKOHOM Ta BUKOPHUCTOBYBATHCS 3TiJHO 3aKOHHOT
MPOIICYPH, Ta JTaBaTH MOXKJIUBICTh IHBECTOPAM aIleIFOBaTH Jii Jep:KaBHUX OPTaHiB.
OcTaHHIM YacoM 1HO3€MHI 1HBECTOPHM MalOTh BHCOKHH MOMUT B 3100yTTI 1HO3EMHOTO

KalliTajay, Ta 3alliKaBjIeHl y CTBOPEHHI rapaHTid, sIKl MOXKYTh 3aXUCTUTH 1HBECTOPIB BiJl pU3HKIB
Oynb-SKOTO XapakTepy. Y CBITOBiMl NMpPaKTUII HaJiuyeThCS BeNUKa KUIBKICTh OpraHizamii, sKki
3aiiMalOThCsl 3aXMCTOM 1HBECTHIIMl B[ PU3MKIB, Ta PO3PI3HAIOTHCS HAa Takl rpynu sk 1)
HeJlepXKaBHi; 2) MDKIEpXaBHI, SKI 3aXUIIAIOTh B PU3MKY HA MDKHApOJHOMY piBHi; 3)
Jep’KaBHI, $KI CTPaxylOTh B PHU3HMKIB HAllOHAJIbHUX MIANPHEMIIB, SKI MalOTh CTaTyC
1HO3E€MHOTO 1HBECTOpa 32 KOopAoHOM [3].

Bci copu mo BuHHKaOTh y cdepl 3aco0iB 3aXHUCTy 1HO3EMHHUX I1HBECTHIIIM MOXKHA
BUPILIUTH Yepe3 OpraHu, L0 MAIOTh KOMIIETEHI[II0 BHpIIIyBaTH CyNEpedKkd y HaHiid cdepi.
Takumu opranamu € Mi>KHapO/AHI apOiTpaxHi cya. Sk npuKIaj, TAKUMH CyJaMH €:

1. ApOGirpaxuuii cyn Toprosoi nanatu M. CTOKroibsma

Komepuiitnuii apOiTpakHuit cya, mo 3 1970-x pokiB po3misgae MiXKHAPOIHI CyHepeduKu
LUBUIBHO-TIPABOBOTO  XapakTepy (3a  HasBHOCTI apOITpakHOi  yroiu CTOpiH,  3BIJACH
000B'I3KOBICTh BUKOHAHHS pillieHHs apOiTpaxy) [12].

Sk mpuKiIax MOXHA HaBECTH CHpaBy y skii BuHHKIa cynepeuka Mixk HAK «Hadroras
VYkpaina» ta 3AT «PocYkpEHepro» npo moBepHEHHS IPUPOIHOTO Tazy.

2. MixHapogHuii apOiTpaxHuil cyl Mi>KHapOHOT TOPTiBEJIbHOT MaIaTH

MixHaponuuit apoiTpaxHuil cyn (dacto Ha3uBaroTh «cyx MTII») Hanana nociayru OuIbII
HiK 23,000 apbiTpakHi cripaBy 3 MOMEHTY Horo cTBopeHHs B 1923. MixkHapogHuii apOiTpaxHUn
Cyl € He3aJeKHUM 1 aBTOHOMHHUM OpPIaHOM, sKi € HEBIJ€MHOI 4YacTUHOIO MikXHapoaHOT
toprooi manaru («ICC»), HaiiGinblia B CBITI opraizauis Oi3Hecy, 31 IITa0-KBapTUPOKO B
[Mapuxi, @panmis. Mi>kHapoHHIA apOITpaKHUN Cy/l, HE3BaKAIOUH Ha Te, Ha3uBaeThCs «Cymy», He
€ CyZIOBUM OPraHOM 1 HE caMa BUHOCUTH CY/IXKEHHS 10 OCHOBHHX aclleKTax CIipHUX MUTaHb [8].

3. JloHAOHCHKMI MI)KHApOAHUN apOITpaskHUH CyJT

[IpoBiguuii apOiTpaxkHuil iHcTUTYT B Jlonnoni, O0'ennane KopomniscTBo. Crioyarky BiZJOMHI SIK
«Jlonmoncekoro CiTi manaru apOiTpaxy», a MOTIM BiIOMHI K «JIOHZOH apOiTpaskHOTO CyIy», B
3B'SI3KY 31 301IBIICHHSAM YHClIa MDKHAPOIHUX BHIMAJKIB iloro Ha3zBa Oyna 3MmiHeHa B 1986 mo
«JIOHIOHCHKMI Cy MIXXHAPOAHOTO apOiTpaxy», ado «LCIA», sk e 3a3Bu4aii Bizomo. JICMA e,
poTe, HE Cyl, aje He3aJekHa KOMMaHis 3 00MEKEHOI0 BIAMOBINANbHICTIO, BKIIOYEHOT B AHIIIII.
ceoronHi, JIMAC € TOBHICTIO HE3aJIC)KHUM BiJl HBOTO [JBOX 3aCHOBHHKIB OpraHiB —
Jlongoucekuii Citi 1 JlonmoHnceka ToproBa mnanara. JICMA ympaBnserbes [eHepanbHUM
JTUPEKTOpoM 1 Pamoro AUPEeKTOpiB, MO CKIANAETHCS 3 BHIHUX IMPAKTUKIB JIOHIOHCHKUMHU, SIKI
BianoBifawTh 3a po3BUTOK JIMACA. I'enepanbumii aupekrop 1 Pama mupekropis, mpote, He
POOHUTH iICTOTHOTO BIUIMBY Hi 0€3MOCEPEAHI0 Y4acTh B YIpaBIiHHI apOiTpakHOTO po3risay. Lle
mis Cekperapiary JICMA 1 JICM apGitpaxknoro cyny. Cekperapiar mae Peectparopa,
3actynmHuk Cekperaps i KiJlbka IOPHCKOHCYJIBT, POJIb SIKOTO aJMIiHICTpallis JeHb Y JCHb CIIPaB.
JICMA ApOitpaxknuii cya, mo uep3i, He € nocTiiinuMm opranom JIMAC sikoro ocHOBHY poiib
NpU3HAuYEHHs apOiTpaXXHUX CYHIB, PIICHHS 3 MPOOJeM apOiTpiB i KOHTPOIIIO BUTPAT, TaK CaMo,
sk Mixnaaponuuii cyn MTII Tpereiicekoro [5]. JICMA cyn Mae mnpe3wmeHT 1 Kijgbka
Bille-TIPE3UICHTIB, 1 HOTO YWICHU € BUJATHUMH apOiTpaXKHI MPaKTHKH, apOiTpy 1 BueHi. HuHimHiHi
npesuaeHt JICM cyny xymit ' QC [4].
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4. TlocriiHuit MibkHapogHuil apOiTpaxk abo MikHaponHa TOCTiiiHa manara
Tperelicbkoro cyny

Kpim Mixnapognoro cyny MTII ap6Gitpaxy 1 JIOHJOHCBKOrO MIKHAPOTHOTO
apOiTpaxkHoro cyny, [Hmmi Bimomuii «apOiTpaxHuii cym» € [locTiliHa manara TpeTeHChKOTo
cyny, B l'aasi, Hizepnanau. PCA OyB ctBopenuii B 1899 poui /uig nonermieHHs apOiTpaxy Ta
iHmMX QopMm BupilieHHs cnopiB Mk JnepxkaBamu. PCA He came MDKHapogHuil cyn, a
MDKYpSAI0Ba Oprasisailis, 3 METOI HaJaHHS JIOTIOMOTH 0co0aM 3 MpoBeIeHHIM apOiTpaxis [6].
PCA 3abe3neuye agMiHICTpaTUBHY MIATPUMKY B MDKHApOIHUX apOiTpakax 3a ydacTiO Pi3HHX
KOoMOiHaIiil aepxas, JlepkaBHI IOPUANYHI 0cOOM, MDKHAPOHI OpraHi3allii 1 MpUBaTHI BEUipKH.
PCA Ttakox wacto 3a0esnedye BEIECHHS CIpaBd B HIATPUMKY apOITpakiB BIAMOBITHO [0
pernmamenty FOHCITPAJL. T'enepansumii cekperap CIIC Takok BUKOHYe NEBHY CleLiajibHi
(yHKIIT 1110/10 KOMIIETeHTHOTro opraHy BianosiaHo a0 pertamenty FOHCITPAJL. PCA Ttakox mae
cBOi BiacHi npasmia apOiTpaxy, the PCA IlpaBuna ApOiTpaxkHi, B IKOMYy OCTaHHA Bepcis Oyna
omyOmikoBana B 2012 porri.

5. MiXHapoaHUI LIEHTP 3 YPETyIIOBaHHS 1HBECTULIIHUX CIIOPIB

lomoBHa MeTa — CHPUSATH MPUTOKY 1HO3EMHHX KaIliTaNiB IIISIXOM CTBOPEHHSI YMOB JUIS
OPUMHUPEHHS I yperyinioBaHHs CyNepedoK MK ypsaaMu i iHo3eMHuUMH iHBecTopamu. MIIYIC
HE € KPEOUTHOIO OpraHi3aIli€l0 B NPSIMOMY pPO3yMIHHI CJIOBa;, 4epe3 1€ HOro He 3aBkIu
BKJIIOUatoTh 70 I'pynu CBiToBOro 0aHKy, Xoua 3a LUIIMU i OpraHi3auiifHo BiH 3 HEIO MOB'A3aHUI
[7].

Lentp BucTynae B poii apOiTpa MiX 1HBECTOPOM H ypsIoM KpaiHM B pa3i BUHUKHEHHS
koHuikTy. [Iporec yperymoBaHHS 1HBECTHIIMHUX CHOpPIB Mae 1Bi (OopMHU: NpUMHUpPEHHS W
apOiTpax. [IpuMHpeHHS NOCSraeTbcs B TOMY BUIAJKY, SIKIIO BAAETbCS NEPEKOHATH OOMIBI
CTOPOHU Y MOXJIMBOCTI BUPIIIUTH KOHQUIIKT Y3TOJKEHO, Yepe3 B3a€MHI MOCTYINKH. KO Xk
npumupeHHs Hemoxxiause, To MI[YIC BUHOCUTBH apryMeHTOBaHE PIllIEHHS HAa KOPUCTb OJHI€T 3
CTOpIH; TaKa MpoIeaypa Mae Ha3By apOiTpaxy [7].

6. MixHaponHuil KomepuiiiHui apOiTpakHMI cyn npu ToproBo-mpoMHUCIIOBiH

nanari YKpaiHu

MixHaponHuii ~ KoMepLiiHuM  apOiTpaxkHuil  cyn  npu ToproBo-nmpoMucioBiii  manari
VYkpainu (ICAC) — 3a KUIBKICTIO Ta €PEKTUBHICTIO PO3IVIsAY CHOPIB OJHA 3 HAABTOPUTETHIIINX
iHcTuTylil LentpansHoi Ta Cxignoi €Bpornu. ICAC BriroueHMH y meperik opraHizanii, ski
3anpounytotbest Ha cecii KOHCITPAJI Ta MatoTh 3MOTy BUCIOBUTH CBOIO MO3UIIIO 3 MUTAHb, 1110
posrsinatoteest Komicieto OOH 3 mpaBa miknapoanoi Toprisii. OcHoBy ICAC cknanaroTh
apOiTpu, sKi Oe3mocepeqHbO pO3NIAJAIOTh CHPaBH 1 MPHUMAIOTh apOiTpaXkHi pilIeHHS.
Pexomenpaniitnuii cnucok ckianaeTbes 31 125 apOiTpiB Ta 00'€JHY€e aBTOPUTETHUX HAYKOBIIIB 1
NPaKTUKYIOYHX IOPUCTIB 3 35 KpaiH CBITY, peKOMEHA0BaHHUX y chepi apOiTpaxy aBTOPUTETHUMHU
MibkHaponHumu peiftunramu. ICAC cmiBmpaitoe 3 OUIBIIICTIO MPOBIAHUX apOITpaXKHUX
IHCTHUTYTIB CBITY, 30KpeMa yKJIaB yroau npo cmiBnpamo 3 18 incrurymismu [7]. 3 01 ciuns 2018
p. Ha0yB YMHHOCTI HOBUI PermameHT MiXXHapOZHOTO KOMEPIIHHOTO apOiTpa’kHOTO Cydy MpHU
Toproso-npomuciosiii nanari Ykpaiau (Permament ICAC). BianoBiiHO 10 TOJIOXKEHb CTATTI 72
3a3Ha4eHOro PernaMeHTy BiH 3aCTOCOBYETHCS 10 CHpaB, MpUHHATHX 0 npoBakeHHs ICAC 3 1
ciuns 2018 poxy. o cmpas, mpuiiHatux no npoBamkeHHs ICAC mo 1 ciuns 2018 poky,
3actocoByeThest Permament ICAC 2007 poky [10], sSKIo CTOpOHM HE JOMOBHJIMCA PO iHIIE.
Hoga penakuist Permamenty ICAC po3poOiieHa 3 ypaxyBaHHSIM CBITOBHX TEHICHIIIN B apOiTpaki
Ta peopMU MPOIECYaJbHOTO 3aKOHONABCTBA YKpAiHM, a TaKoXK 31 30€pEeKEHHSIM BIIACHOTIO
BUHATKOBOTO  JIOCBily = BHpIIICHHS CIOpiB, IO J03BOJsi€ €(EeKTUBHO BHPIIIyBaTH
30BHIIIHLOCKOHOMIYHI criopH, BimHeceHi a0 komreTeHIii ICAC. Pernament ICAC 3a6e3neuye
imeasbHUN OajaHCc MK aBTOHOMIEIO BOJII CTOPIH Ta €(PEKTUBHUM apOITPaKHUM PO3IIISIIOM.
[Tonoxxenns Permamenty ICAC cnpsimoBaHi Ha Te, 1100 3pOOUTH apOITpaXKHUIN PO3MIIA OLIbII
IIBUJKAM, €KOHOMHHM Ta koMdoptHuM mis cropiH. Ilpomenypa 3po3yMina HACTiIBKH, IO
CTOpPOHAM JIETKO OOIWTHCS 0e3 30BHILIHIX IOPHUCTIB 1 BUPILIYBaTH CHip 0€3 HOPUIUYHOIO
NpEeACTaBHUIITBA, 3HAYHO 3201 KYI0UH KomTu [11].
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BucHoBok. 3a J0MOMOrOI0 BHIEBUKIAJEHOIO MOXHA 3pOOMTH BUCHOBOK, 1110 TTMTAHHS
3aXMCTY 1HO3EMHHMX I1HBECTUIIN 3aliMa€e BaXIJIMBE MICLE B MOJITUYHOMY 1 E€KOHOMIYHOMY
PO3BHUTKY BCiX JepkaB. Jljsi BUKOpUCTAHHs 1HBECTHUIIiH, Tpeba CTBOPUTH BCi HEOOXiAHI YMOBH,
1o 3a0e3mneyaTh BCl YMOBH JJIS IHBECTYBAHHS Ta JiSTIBHOCTI 1HO3€MHHUX 1HBECTOPIB. [yt boTO
HEOOXiZIHO TMOJIMIIUTH MIDKHApOJHO-TIPAaBOBl aKTH, SKAMH MO)XKHa Oyne rapaHTyBaTu
CTpaxyBaHHS BiJ PU3HUKIB, 115 poliieMa Hapasi € JyXe aKTyaJbHOIO JUIsl IHO3EMHUX 1HBECTOPIB.
VY cyuyacHOMY CBIiTi iHBECTHLIT BIAIrPalOTh MyXe BaKJIMBY POJib, Ul KpaiH CBITY, TOMY JepKaBH
Jy’Ke 3allikaBjeHl B BUPIMIEHHI JaHOI MpOOJieMH, TaK SK 1HO3EMHE 1HBECTYBAHHS € BEIHKHUM
BKJIQJIOM Uil PO3BUTKY JepXkaB, KI € MOJITUYHO Ta OCOOJMBO €KOHOMIYHO HE CTaOlIbHI, Ta
VYKkpaiHa He € BUHATKOM. TakoXK MOYKHA 3a3HAUUTH, 110 3aBASKU 1HBECTHUI[ISIM MOXKHA BUPIILIUTH
6araro iHIIMX MPOOJIEeM OKPIM €KOHOMIKHM, HAllPHUKJIAJ, BHPIIIEHHS COLIAJIbHUX , KYJIBTYPHUX,
HayKOBO-TEXHIYHUX TpoliieM, Ta mpoOseM 3 ekosoriero. OTke, HEOOXIAHO ITiBHUIIYBaTH
e(EeKTUBHICTh MIKHApOIHO-IIPABOBOTO PETYITIOBAHHSA 1HO3EMHOIO 1HBECTYBAHHS, SIKE MOXe
MIPU3BECTHU A0 3a0€3MeUeHHs CIPUITINBUX YMOB Ta BUPIIIEHHS 6araTboX akTyaJlbHUX MPOOJIEM.
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