Willing states must act to save
international legal order, warns top
academic

JepskaBu, AKi NOBUHHI AiATH 11100 BPATYBAaTH
MIiKHAPOJAHUII NPAaBONOPS/I0K, NONepeIKae
NPOBiAHMI HAYKOBelb

Yale professor says wars in Ukraine and Gaza
and threats from Donald Trump risk the ‘total
collapse’ of the global courts system

[Ipodecop €nbcpKoro yHIBEPCUTETY Kaxe, 10
BiiiHM B YkpaiHi Ta ['a3i, a Tako morposu 3
6oky Jlonanbaa Tpamia pu3sHKyIOTh OOEpHYTUCH
«IIOBHUM KpaxoM» I7100ajbHO1 CYy/1I0BOi CUCTEMU

A coalition of states is needed to stop the
international legal order falling apart, a
distinguished international academic has
warned.

[ToTpibHa KoaliIis AepkaB, MO0 3YTUHUTH
po3mnaa MbKHAPOIHOTO MTPABOBOTO TOPSIKY,
nornepeKae BUJATHUN MDKHApOTHUN
HAYKOBEIIb.

Oona Hathaway, the president-elect of the
American Society of International Law and a
former Pentagon legal adviser, said the core
of the postwar global order — the prohibition
on taking land by force — was under
unprecedented challenge in a “scary moment”
for the world.

VHa ['ereBeil, HOBOOOpaHUil PE3UIEHT
AMepHUKaHCHKOTO TOBAPUCTBA MIKHAPOIHOTO
IpaBa Ta KOJMILIHIN IOpUIUYHUNA paJHUK
[lenTarony, 3asBuia, 1110 OCEPEIOK TOBOEHHOTO
r100aTBHOTO TIOPSZIKY — 3a00pOHa Ha
3aXOTIEHHS 3eMJI1 CUJIOI0 — OTTMHMIIOCS TTif
0e3npeLeICHTHUM BUKJIUKOM Y «CTpAIIHHM
MOMEHT» ISl CBITY.

The Yale Law School professor cited the
willingness of the US government to
delegitimise institutions that Washington
helped create, including the international
court of justice (1CJ).

[Ipodecop ropuanunoro pakyapTeTy €I5CHKOT0
YHIBEpCUTETY B1/I3HaUWJIa TOTOBHICTh YPSAY
CIUIA neneritumizyBaTH IHCTUTYIII, K1 JOTIOMIT
CTBOPHUTHU BalllMHITOH, BKIIIOYAIOUH
Mixuapoauuii cyq OOH (MCO).

Her intervention comes when the
<1>Ukraine</1> and Gaza conflicts have
generated global interest in international law
possibly not seen since the Nuremberg trials
after the second world war.

[ BTpy4yanHs BinOyBaeThCs, KOMM KOH(ITIKTH
<1>B Ykpaini</1> ta 'a3i BUkiukamu
rio0anbHUM IHTEPEC 10 MDKHAPOIHOTO TIPaBa,
MOJIMBO, HeOaueHwuit 3 yaciB HiopaOep3pkoro
nporniecy nicist J{pyroi cBitoBoi BifHH.

“There is an increased awareness that this is a
really scary moment, but what will it take for
people to put their differences aside and come
up with something new and radical?”” she said
while on a visit to the UK to deliver two
lectures.

«IcHye 3pocTarode yCBIIOMJICHHS TOTO, IO 1€
CIIpaB/Ii CTPAITHUA MOMEHT, ajie 1o MOTPIOHO,
100 JTFOIM BIAKJIAIHM CBOT pO30DKHOCTI Ta
MPHIYMAaJIH III0Ch HOBE Ta PaJIUKAIbHE?» —
CKasajia BOHa ITijl 4yac Bi3UTY J10 Benukoi
bpuranii, e mpounTana aBi JEKIii.

“T hope it does not take total collapse, but it

«CnoaiBatrocs, 1€ HE MPU3BEAEC 10 TTOBHOTO

might. KOJIAIICY, ajie MOJKJIUBO.
I don’t know. He 3Haro.
We will see.” TToGaunmoy.

Hathaway said the protection of civilians
under international humanitarian law was
being “eroded to the point of threatening to
lose all meaning” and said a crisis of authority
was looming at the 1CJ.

I'ereBeit 3asBMIIa, 110 3aXUCT LIUBUIBHOTO
HACEeJIeHHS 3T1HO 3 MDKHAPOIHUM
Ir'yMaHITapHUM IPAaBOM «ITIIPUBAETHCA JIO TAKO1
MIpH, 1110 3arpo>Ky€e BTPATOIO Oy/Ib-sIKOTO
CEeHCY», 13a3Hauma, 1o B MDKHapOJHOMY CYIl
OOH nHacyBaeTbCsl KpU3a BIaJu.

Its workload is growing, with more states

Horo p060qe HaBaHTAKCHHS 3pOCTAE, BCC




seeking its opinion, but compliance with its
rulings has fallen from 80% to closer to 50%.

OibILe AepiKaB HIYKAIOTh HOTO TyMKH, aje
BUKOHAHHS Horo pimens Brano 3 80% 1o maibke
50%.

Hathaway said a delegitimised court would
“put the entire system at risk”.

I'eteBeii ckazaina, 110 ACTETITUMHUIN CYIT
«IIOCTaBUB OM ITiJ] 3aTPO3Y BCIO CHCTEMYY.

She said: “We are not seeing a global
response to the US willingness to flout
international law.

Bomna ckazana: «Mu He 6aunMo r1006aIbHOT
peakii Ha roToBHIcTh CIIIA irHOpyBaTn
MDKHapOJHE MPaBo.

It is probably time to start thinking about
that.”

HNMoBipHO, HACTaB Yac MOYaTH JyMaTH PO 1Ie».

With the UN security council unable to
enforce ICJ rulings, she proposed novel
measures to allow nation states to seek
compliance with court orders.

Ockinbku Pana besneku OOH He B 3M031
3a0e3MeunTH BUKOHAHHS pillieHb MDKHApOIHOTO
cyny OOH, BoHa 3anpomnoHyBajia HOBI 3aXO0/IH,
K1 JJO3BOJISTH JIepKaBaM JOMaraTHCs
BUKOHAHHS CY/IOBUX HaKa3iB.

These include suspending states from UN
committees, withdrawing speaking rights or
even suspension from the general assembly —
a punishment meted out to South Africa for
refusing to comply with an 1CJ order to end
its occupation of Namibia in 1974.

Le BkItOUa€ BIICTOPOHEHHS JIepKaB BiJl y4acTi
B komitetax OOH, mo3z0aBieHHs mpaBa
BHCJIOBJTIOBATHCS 00 HABITh BIICTOPOHEHHS Bif
ydacti B ['eHepanbHiil AcamOiiel — nmokapaHHs,
npusHadene [liBnenniit Adpuii 3a BigMOBY
BUKOHATH Haka3 MikuapoaHoro cyny OOH mpo
npunuHeHHs okynarii Hami6ii B 1974 pori.

Hathaway suggested that the remit of the new
Hague Group formed to enforce ICJ
judgments against Israel could be expanded to
cover all ICJ rulings, with non-compliance
seen as a matter for all states.

I'eTeBeil mpunycTuiia, 0 MOBHOBAYXKEHHS HOBO1
["aa3pkoi rpymnu, chopMOBaHOT /11 BUKOHAHHS
pimens Mixuapoanoro cyny OOH mpoTtu
I3painto, mornu 6 OyTH po3MHUPUHUMH, TTIO0
BOHHU OXOIUTIOBAJIM BC pilieHHs: MbKHapOIHOTO
cyny OOH, a HeBUKOHAHHS PO3IJIsIATIOCs K
NUTAHHS 715 BCIX JAeprKaB.

“The idea of a group of states getting together
with the aim of using their collective power to
support 1CJ and international criminal court
decisions is a good one,” she said.

«Inest rpynu gepkaB, sIKi 00’ € THYIOTbCS 3
METOI0 BUKOPUCTAHHS CBO€1 KOJIEKTUBHOI CHIIN
JUTSI TATPUMKH pillieHb MDKHApOAHOTO CYAy
OOH Tta MbKHapOAHOTO KPUMIHAJIBHOTO CYIy, €
rapHOIO», — CKa3aja BOHA.

Her central contention is that the great
achievement of international law emerging
from the interwar years, and coming to
fruition in the 1945 UN charter, was the
prohibition of the use of force for conquest,
changing a centuries-old view of the
legitimacy of state violence.

[i ronoBHe TBepIKEHHS NOJIArae B TOMY, 1110
BEJIMKUM JIOCSTHEHHSIM MDKHapOIHOTO TIpaBa,
sIK€ BUHUKJIO B MKBOEHHI POKU Ta BTUTUJIOCA B
craryti OOH 1945 poky, 6yna 3a60poHa
3aCTOCYBaHHS CHJIM JUISl 3aBOIOBaHb, 1110 3MIHUIIO
0araToBiKOBE YSBIEHHS MPO JIETITUMHICTh
JIep>KaBHOTO HACUJIbCTBA.

But this is now threatened by challenges
including Russia’s invasion of Ukraine,
Beijing’s seizure of contested land in the
South China Sea and Donald Trump’s threats
to invade Greenland.

Ane 3apa3 IbOMY 3arpOKylOTh BUKIMKHU
BKJIIO4atouM BTOprHeHHs Pocii B Ykpainy,
3axoruieHHs [lekiHoM cripHUX 3eMenb Yy
[TiBgeHHOKUTalCbKOMY MOPi Ta MOTPO3H
Jonansna Tpamna BTopraytucs 1o I'pennanmii.




She called prohibition of forceful conquest
the “foundational norm” of the international
legal system, the “baseline norm on which the
rest of the international legal system sits”.

Bona Ha3Bana 3a00poHy CHIIOBHX 3aBOIOBAaHb
«OCHOBOTIOJIO)KHOIO HOPMOT0» MIKHApOIHOT
IpaBOBOi CHCTEMH, «0a30BOI0 HOPMOIO, Ha SIKIH
0a3yeTbes penrTa MbKHapOJHOT IPaBOBOi
CHCTEMUY.

The US president was one of Hathaway’s
chief targets but she said politicians as a class
found international law irksome.

[Ipesunent CILIA OyB o1Hi€r0 3 TOJOBHUX LIUIEH
I'ereBeii, ane, 3a ii c10BaMu, MOJITHKH SIK KJIac
BBXXAIOTh MDKHAPOJIHE MTPABO OOTSIKIMBUM.

“Much of international law is about states
agreeing occasionally not to think only about
the short term or their self-interest because
they are trying to create an arrangement that
is everyone’s long-term interests,” she said.

«3HavHa YaCTHHA MDKHAPOIHOTO TIPABa MOJIATAE
B TOMY, IO JIEPKABU 4ac BiJ yacy
MOTO/KYIOTHCS HE JYMAaTH JIUIIIE PO
KOPOTKOCTPOKOBY MEPCIIEKTUBY UM BJIACH1
IHTepecH, OCKUTbKY BOHU HaMararoTbcs
CTBOPHUTH JIOMOBJIEHICTb, SIKa BIAMOBIIA€
JIOBFOCTPOKOBUM IHTEpECAM KOXKHOTO», —
CKa3ajia BOHa.

“That makes it a problem selling international
law because politicians, who are short-term
minded, have then to accept some of the
short-term costs.

«Ile cTBOpIOE MIPOOIEMY TIPOJIAKY
MDKHApOHOTO MpaBa, OCKUIbKH MOJITUKH, SIK1
OPIEHTOBAHI HA KOPOTKOCTPOKOBY MEPCIEKTHUBY,
3MYIIEH] TOTIM HECTU YaCTUHY
KOPOTKOCTPOKOBUX BUTPAT.

That is quite difficult.

Ile nocuts ckmagHo.

Trump can take this to an extreme.

Tpamn Moke TOBECTH 11€ 10 KPAHHOTIIB.

He has a very hard time imagining that people
would take something seriously that actually
binds them, and might require them to do
something that is not in their own personal
short-term self-interest.

HNomy myxe BaXKKO ySIBUTH, IO JTFOIH
CIIPUIMYTH IIOCh CEPHO3HO, IO HACTIPABIi
3B'SI3Y€E iX, 1 MOXKE BUMAaraTy BiJl HIX YOTOCh, 1110
HE BIIIOBIIae IXHIM 0COOUCTUM
KOPOTKOCTPOKOBHM IHTEpECaM.

And that is one of the problems we have with
Trump and international law.”

I e oxtna 3 mpoGem, ki Mu Maemo 3 Tpamrom i
MDKHApPOIHHM ITPaBOMY.

Trump was not the only member of the US
administration in Hathaway’s sights.

Tpamn OyB HE €JMHUM WICHOM aaMiHICTparlii
CIIA, sxuii nmepeOyBaB mig npuiisioMm ['eTeBei.

JD Vance, the vice-president, has defended
“killing cartel members”, telling a critic who
called an airstrike on an alleged drugs boat a
war crime: “I don’t give a shit what you call
it.”

Jlxeit Jli Benc, Bitle-npe3uieHT, 3aXUIIaB
«BOMBCTBO YJICHIB KapTEIII0», CKa3aBIIx
KPHUTHUKY, KM HA3BaB aBiayaap 1o HMOBIpPHOMY
HApKOYOBHY BOEHHUM 3JI0UMHOM: «MeHi
Oaliyxe, Ik BU 11¢ HA3UBAETEY.

She said of those undertaking these attacks: “I
know they know what they are doing is
wrong.

Bona ckazana mpo Tux, XTO 31MCHIOE 111 HallaIu:
«41 3Har0, 1110 BOHU 3HAIOTH, 1110 POOIISITH
HEIPaBUIILHO.

If they refuse, they disobey orders.

SIK110 BOHU Bi,[[MOBJ'IfIIOTBCSI, BOHH HC
BUKOHYIOTH HAKa3U.

If they do it, they are violating international
law and domestic law.”

SIK1110 BOHU 11€ pOOJISATH, BOHU HOPYIIYIOTh
MDKHapOJHE Ta BHYTPIIIHE 3aKOHOAABCTBOY.

Real criminal liability issues might arise, she
added.

Bona fonana, 1o MOXyTh BUHUKHYTH peallbHi
NUTaHHS KPUMIHATHHOI BIIMOBIAAIBEHOCTI.




From her temporary vantage point teaching in
Germany, Hathaway said she had come to
sense that the European view of the US was
changing.

31 cBO€T TUMYACOBOT MO3HIIII BUK/IAJAHHS B
Himeuunni ['eTeBeli ckasana, 1o BOHA Biqdya,
1o eBporneicykuii orisia Ha CIIIA 3MiHIOETBCS.

“People are thinking about the world
differently, recognising we relied on the US
for a long time to maintain the system and
expecting it to be a good actor, not always,
but more or less play the parental role in the
system.

«JIroau mo-iHIIOMY JTyMarOoTh IIPO CBIT,
BU3HAIOYH, 10 MU JOBI'HI Yac TOKJIAIAINCS Ha
CIIA st maTpUMKH CHCTEMH, 1 OYIKYOYH, 10
BOHH OyIyTh XOPOIINM aKTOPOM, HE 3aBXK/IH,
asie OUTBII-MEHI BiIirpaBaTUMYTh OaTbKiBCHKY
pOJIb Y CUCTEMI.

There is a renewed awareness that is no
longer feasible and US can no longer be relied
upon.”

IcHye HOBe yCB1IOMJIEHHSI TOTO, LIO 1€ OLIbIIIE
HeMmoxJuBe, 1 Ha CIIIA Oinpiie He MOXKHA
MOKJIa/IaTUCSI.

She blamed a weakening of the protections
given to civilians in conflict on US conduct
since the “war on terror”.

Bona 3BuHYyBaTHIIa B OCJIa0JIEHH1 3aXUCTY,
HA/IaHOTO IIUBUIBHUM 0co0aM y KOH(IIIKTaX,
noBeiiHKy CIIIA 3 yaciB «BIHH 3 TEPOPUZMOMY.

Civilians, she suggested, were increasingly
locked in ““a revolving door” where one
minute they were protected by the laws of war
and the next they were deemed as directly
participating in conflict.

Bona npunycrtuna, 1o nuBUIbHE HACEIECHHS
Jiesiaii yacTille OMUHSAETHCSI 3AMKHEHUM Y
«00epTOBUX IBEPSIX», JI€ B OJIHY XBHIMHY HOTO
3aXUIIAI0Th 3aKOHU BilfHU, a B HACTYIIHY
BBa)KalOTh O€3MocepeIHIMU yYaCHUKaMU
KOH(DITIKTY.

A Ukrainian could be deemed to be
participating in war if they, for example,
downloaded an app to monitor Russian troop
movements, responded to a crowdsourced
effort to buy weapons or resisted a Russian
cyber-attack, she said.

3a ii cioBaMM, YKpaiHId MO>KHA BBaXaTH
YYaCHUKOM BIHH, SKIIO BiH, HAPUKIIA],
3aBaHTAXXUB J0JATOK JUIsl MOHITOPUHTY
NepeMIlIeHb POCIHCHKUX BIMCHK, BiipearyBaB Ha
KpayJACOPCUHTORBY CITPOOY KymUTH 30poro abo
YUHUB OIIP POCIACHKIN KiOepaTarii.

Taken alongside the new willingness to define
civilians as legitimate targets when inside
“dual-use facilities”, she said the definition of
protection for civilians had eroded to the point
where it was losing all meaning.

3a 1i cmoBaM#, OS] 3 HOBOIO TOTOBHICTIO
BU3HAYATH [UBUILHHUX OCIO SIK 3aKOHHI 1111,
KOJIM BOHU NIepeOyBaroTh y «00’€KTax
MOJBITHOTO BUKOPUCTAHHSY, BU3SHAYCHHS
3aXHCTY MUBUILHUX 0CI0 PO3MHUIIOCS 0 TaKOi
MIpH, 1110 BTPATHJIO Oy/Ib-sSKHI CEHC.

She said those choosing targets should be
asked to consider the cumulative impact of a
community losing access to hospitals, which
have come under attack in Ukraine and
<1>Gaza</1>.

Bona ckazana, mo Tux, XTo 00upae miii,

TIOBHHHI OYJIM IIONIPOCUTH BPaxyBaTH CYKYITHUH
BIUTMB BTPATH IPOMAJIOIO IOCTYITY JIO JIIKapeHb,
K1 3a3HaJIM HanaaiB B Ykpaini ta <1>T"a3i</1> .

“Destroying the first hospital is terrible,
destroying the last one is catastrophic,” she
said.

«3HUIIEHHS MepIIo JIKapHi — IIe )KaXJIUBO,
3HHILEHHS OCTaHHBOI — IIe KatacTpodar, —
CKa3aja BOHA.

Hathaway admitted international law could
seem “‘remote, esoteric, formal and
complicated” but stressed prohibition on the
use of force by states had made the world

I'eteBeii BH3HaJa, 110 Mi)KHapOI[He IMpaBO MOXKE
3JaBaTHUCA «Biﬂ,[[aﬂeHI/IM, €30TCPUIHUM,
(I)OpMaJ'H:HI/IM 1 CKJIIaAHUM», aJIC HAaroJIOCHB, 1110
3a60p0Ha Ha 3aCTOCYBaHHA CHUJIN JICPIKaBaMU




much more peaceful.

3poOuiia cBiT HabaraTo MUPHIIINM.

“It is not always totally apparent to people
that they should care about what we do and
why it matters,” she added.

«JTrosM He 3aBKAM UTKOM OYEBUIHO, 1[0 BOHU
MOBUHHI 10AaTH TIPO TE, IO MU POOMMO, 1 HOMY
11e BOKJIMBOY», — I0JIaJla BOHA.

“We tend to notice international law only
when it is failing so we need to try to explain
its impact ... otherwise people may not realise
what they have until they lose it.”

«Mu CXHITbHI TIOMIYaTH MBKHAPOIHE TIPAaBO
JIMIIE TOJI, KOJIM BOHO Aa€ 301, TOMy HaMm
noTpiOHO crpoOyBaTH MOSCHUTH HOTO BILIMB. ..
IHAKIIIE JIFOJIM MOXXYTh HE YCBIZOMIIIOBATH, 11O
BOHH MAIOTh, IOKHA HE BTPATATH IIE».




