B coBpeMeHHO I0pUANYECKON HayKe U MTPAKTUKE BCE OOJIBIIIE BOMPOCOB MOJHIUMACTCS B CBSI3U
C TOSIBJICHUEM U CTPEMHUTEIBHBIM pa3BUTHEM TaKOTO SIBJICHUS Kak lex mercatoria,

ITpu 5ToM lex mercatoria cBsI3aHO C BO3MOXXHOCTBIO MCIIOJIb30BAHMS B IPABOIPUMEHHUTEIHHOM
npakTuke [IpuHINMNoOB Mex1yHapoiHbIX KoMMepuecKkux 1oroBopoB (IIpunuuner YHUIPYA).

[IpumeuaTenbHO, YTO CYLIECTBYET MHOI00oOpasue IMOAXO0JOB K JaHHOM KOHUenuuu. Tak B
IOPUANYECKON JTOKTpUHE (DAKTUYECKH KaK CHHOHHMMBI WMJIM KaK pPAaBHO3HAYHBIE HCIOJIb3YIOTCS
TEPMHUHBl «TOPrOBOE IIPABO», «KBAa3UMEXAYHAPOJHOE IIPaBO», «IPABO TPAaHCHALMOHAIBHBIX
KOPHOpaLUii», «IIpaBo MEXIYHApOAHOIO COOOIIECTBA JETOBBIX JIFOIEH.

Taxke B IOpUIMYECKON NHMTEpaType B OTHOLICHWH lex mercatoria BCTpedaeTcs TEpMUH
«KBa3UIIPaBOBOE peryaupoBanuey, npeanoxennoe C.B. baxuneim [1, C.15].

Uccnenosatenem W.C. 3bikusHbIM lex mercatoria onpeaensieTcsi Kak «HETOCYIapCTBEHHOE
perynaupoBaHue» [2].

OcHoBHasi uaed KOHIENUMU lex mercatoria — 93TO IMOJIHAsg HE3aBUCUMOCTbH OT HOPM
HAIlMOHAJILHOTO TpaBa M 3HAuYMMas €€ poJib B CHUCTEME IPABOBOTO PErYIMPOBAHUS TOPrOBBIX
OTHOIIEHUH, OCJIOKHEHHBIX UHOCTPAHHBIM 3JIEMEHTOM

Ho cnenyer 3ameTuTh, 4TO OTEUECTBEHHas JOKTPMHA HE IpHU3HABajJa MEXIyHApPOJIHOE
KOMMepUeCcKoe MpaBo, M He T03BoJIsUIa ce0e Takoe BhIpakeHHe Kak 1ex mercatoria, Bruiots 10 1990
roja.

B oToll cCBsA3M BecbMa MHTEPECHOM NPEJCTAaBISIETCS HaydyHas MO3ULHUSA 3apyO0eKHBIX
uccienoBaTeieif, KOTOpbIe BBIIEISIOT TPH KITFOUEBBIX MOJIOKEHUS, KOTOPBIE IO CHX MOP UCHOIb3YIOT
B COBPEMEHHBIX TEHACHIUAX TOKTPUHAIBLHOM JIUTEPaTyphl, OHU BHITJISAUT CIEIYIOIIUM 00pa3oM:

1. Lex mercatoria — 3TO aBTOHOMHOE TIPaBO MEKIyHAPOJHON TOPrOBIIH, 3apOIHBIIEECS
CIIOHTAaHHO M HaXOJdllee BHE IOPUCAMKIUN HALIMOHAIBHOIO NpaBa. CTOPOHBI HA OCHOBE IPHUHIMIIA
aBTOHOMMH BOJIM CTOPOH C U30paHHBIM UCTOYHHUKOM IIpaBa PeryaupyroT TOProBble OTHOLIECHHUS.

2. DTO JAONOJHEHHE K HAIMOHAJIBHOW NPaBOBOM CHUCTEME B BHUJE IOCIEAOBATEILHOU
KOHCOJUAAIMK O0OblYacB MW OOBIKHOBEHHMM MEKIYHApOIHOW ToproBiam. Lex mercatoria He
CYLIECTBYET B KAYECTBE IPaBa KaK TAKOBOTO.

3. JItoOble ropuauyecKre HOPMBbI JOJKHBI IIPOUCTEKATh U3 TOCYAAPCTBEHHOTO CyBEpEHHUTETa
n10o0 mpu3HaBaThCs UM. Lex mercatoria He OTBeYaeT 3TOMY TPeOOBAHUIO, IO3TOMY Y CTOPOH HET
BO3MO’KHOCTH M30paTh NPaBONOPSIOK, HE OCHOBAHHBIN HAa HAaIlMOHAJILHOM Iipase [3].

OueHb CIIOXKHO CKa3aTh, MMeeT Jid lex mercatoria mpaBo, Ha nanbHeillee MPaKTHYECKOEe
CYLIECTBOBAHME, €CJIM U UIMEETCS OTBET Ha 3TOT BOIIPOC, €r0 CIEAYET UCKATh 3a10Jr0 O BCETO ATOTO,
UCKaTb B MOMEHTE 3apOKACHUS JaHHOW KOHLEIIIUH.

Ipouutoe. Lex mercatoria mposiBuiachk emié B CpeiHHE BeKa, B palloHaX €BPOIEHCKOW U
BOCTOYHOM TOprosiu. Ha TOT MOMEHT OHO eIé MOIJIo MO3BOJHUTh ce0e CPaBHEHUE C AHTIIMMCKUM
IpaBoOM, BO3MOXKHO 3TO CBSI3aHO C TEeM, 4TO pa3BuTHe lex mercatoria, mpoucxoqusao moj BUIOM
CHCTEeMBbl O0BbIUACB C SBHBIM AKLIEHTOM Ha MPOLUIYI0 MPAKTUKY B OCHOBE KOTOpOM OO0s3aTesbHa
JI0OPOCOBECTHOCTh M CHPABEIJIMBOCTh, CTAHOBUTHCS OUYEBUAHBIM, NOYEMY JAHHON TEHJEHIMU
IPENOWIN aHIIO-CAKCOHCKUI MeToJ pelieHus B oosnke JIOHIOHCKOro apouTpaxa, HO BCE HE CO
BceM npocto. Ha TOT MOMEHT, HallMOHaIbHOE MPaBo He 00113110 JOCTAaTOYHONH KOMITETeHIIMEN 1S
TOr0, YTOOBI B3ATh Ha ce0s MPUMEHUMYIO POJb B BOIPOCAX TOPTrOBJIM, OUYEHb Ba)KHO MOHATH, YTO
ceifiuac peub He 00 AHIJIIMH, WIM O KaKOM-TMOO Ipyroi eBpomneickoil crpaHe, JaHHAs MATOJIOTHs
3aTPOHYJIAa BCE HAI[MOHAIBHBIC CUCTEMBI, «B IEJIOM», H KOHEYHO K€ BCE 3TO OTpakaoch U Ha lex
mercatoria, mo3BoJIUB eii MOJy4uTh OOJiee MAaCIITaOHYIO POJib, B BUJIE CBOJ/IA 3aKOHOB, POJIb B BHJIC
HacTosIIed KOHCTUTYLMH JJsl BCEX TOPIOBLEB M KOMMEPCAHTOB. Bcsi 3Ta m3BecTHOCTH Oblia
000CHOBaHA CIEAYIOIMIUMHU MOJOKHUTEIbHBIMY MOMEHTAMM:

1. BO3MOXKHOCTH JOIOJIHEHUS, KOTOpas HE 3amlperiaja HUKOMY BHOCUTb, M3MEHATH WIIHU
co3ZaBaTh INIONPABKU B CBA3M C Pa3JIMUHBIMM HOBIIECTBAMH, CIEIYET OTMETHTh, YTO BCE
npepiaraiach KynuaMyd M TOPrOBLIAMH, IEPEBOAsS 3TO HAa HAII S3bIK, CHWJIBHBIMHM IPaKTUKAMH,
UMeroIre 60TaThlil OMBIT B CBOEH /1S TENbHOCTH;
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